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Why Raisins &
Wetlands Should
Give Cattle
Ranchers Hope
By: Anthony H. Misseldine, Attorney - JacksonWhite Law Firm
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efore reading this article, please take
your boots off and put your feet up.
Then enjoy the saga of two property
owners – a California raisin grower and a
Florida landowner - who became fed up
with government regulation and control
and challenged the system. Their legal
journeys as reported through two recent
U.S. Supreme Court cases should make
you smile.1 Cattle ranchers are, after all,
hardworking owners and operators of their
land and often experience the heavy hand
of government regulation. By the time you
finish reading, I hope you will shout “oohrah” for the good guys.
The first case is Horne v. U.S. Dept. of
Agriculture.2 Mr. and Mrs. Horne have been
producing raisins in California since 1969.
Over many years they became frustrated
with a Federal depression-era program
designed to stabilize raisin prices by
controlling the amount of raisins sold in the
market. The U.S.D.A. issued regulations
through the California Raisin Marketing
Order which required all California raisin
handlers to essentially donate a significant
portion of their crop to the government. In
addition, raisin growers must store and
segregate the donated raisins on their
property and pay a fee for administering
the program. The Hornes were obligated
to donate 47% of their crop harvested in
2003 and 30% of their crop in 2004. Fed
up with the scheme, the Hornes refused to
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comply and complained to the Secretary
of Agriculture:
“[W]e are growers that will pack and
market our raisins. We reserve our
rights under the Constitution of the
United States… [T]he Marketing
Order Regulating Raisins has become
a tool for grower bankruptcy, poverty,
and involuntary servitude.
The
Marketing Order Regulating Raisins
is a complete failure… We will not
relinquish the crop. We put forth the
money in an effort to grow it, not the
Raisin Administrative Committee. This
is America, not a communist State.”3
The Department of Agriculture was not
sympathetic and filed a lawsuit that
demanded the Hornes pay the value of
the raisins which were not turned over,
approximately $483,843.53, plus a fine
of $202,600.00. The Hornes countered
by claiming that the 5th Amendment
of the U.S. Constitution precluded the
government from taking their property
without paying for the raisins:
“No person shall…be deprived of life,
liberty or property without due process
of law; nor shall private property
be taken for public use without just
compensation.”4
Adding to the pressure, the government

argued that the Hornes could not sue the
government for wrongfully taking their
property (the raisins) without first paying
the money owed to the government. The
Hornes lost their claim at administrative
hearings and at the trial court level.
What happened at the U.S. Supreme Court
was marvelous. Justice Scalia commented
during the oral arguments that the
government was stealing from a property
owner. In his words, the government was
telling the raisin growers, “Your raisins, or
your life, right?”5 The government’s lawyer
attempted to correct Justice Scalia, and
said, “It’s not a choice.”6 The Supreme
Court was not persuaded and unanimously
determined that the taking of the Hornes’
property (the raisins) without paying for
them was a viable 5th Amendment claim
and sent the case back to give the Hornes
their day in court. Ooh-rah!
The second case is Koontz v. St. Johns
River Management District7 out of the
State of Florida. Under general land use
law, when a property owner requests
the government to approve a permit for
developing property, it is legal under the
correct circumstances to request that
the owner dedicate a portion of the land
toward public improvements that will be
required to support the development.
However, a government is not supposed
to condition its granting of the permit upon
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the property owner relinquishing a portion
of the property, unless there is a nexus
and rough proportionality between the
government’s demand and the effects of
the proposed land use. The River District
in Florida got caught being greedy.
Mr. Koontz owned approximately 15 acres
of undeveloped wetlands. He desired
to develop 3.7 acres and offered to
grant a conservation easement over the
remaining 11.3 acres to the River District.
Not satisfied with Mr. Koontz’s offer, the
River District countered with two options:
either reduce your development down to 1
acre and grant the conservation easement
on the remaining 14 acres, or pay for the
cost of certain improvements located miles
away which had nothing to do with his
planned development. Mr. Koontz refused
and filed a lawsuit.
The U.S Supreme Court explained in
its majority opinion that the government
cannot overreach like this with a property
owner. Justice Alito criticized government
strong-arming in the area of discretional
land use permits by stating that the Court’s

precedents “…still forbid the government
from engaging in ‘out-and-out…extortion’
that would thwart the 5th Amendment
right to just compensation.”8 Mr. Koontz
succeeded and the River District could
not force him to pay for very expensive,
unrelated public improvements or accept
a drastically reduced development. Oohrah!
Why are these cases important to cattle
ranchers in Arizona? Because land
ownership and the right to use privately
owned land is not a privilege that is granted
by the government. It is a fundamental
right in the United States. As you finish
reading this article and watch your cattle
graze on your land, consider the words of
Arthur Lee, a colonial patriot in 1775:
“The right of property is the guardian
of every other right, and to deprive
a people of this, is in fact to deprive
them of their liberty.”9
Anthony Misseldine joined the firm in 2011
and is a shareholder for Jackson White.
He has been practicing law since 1987
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and focuses his practice on commercial
litigation, including representation of
financial institutions (with loan enforcement,
market valuation proceedings, deficiency
claims and defending against borrower
litigation), eminent domain, real estate
valuation, land use litigation and complex
commercial lawsuits.
Footnotes:
1 I have intentionally simplified the legal
issues for the two cases in order to make
the article more enjoyable.
2 133 S.Ct. 2052 (2013).
3 Slip Opinion p.5, fn 5. p.3.
4 U.S. Constitution Amendment 5
5 Oral Argument March 20, 2013
6 Oral Argument March 20, 2013
7 133 S.Ct 2586 (2013)
8 133 S.Ct. at 2593.
9 Arthur Lee, An Appeal to the Justice and
Interests of the People of Great Britain,
in the Present Disputes with America
(London: Printed for J. Almon, Opposite
Burlington-House, 1775), 19.
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Free online BQA training through April 15th
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oehringer Ingelheim Vetmedica, Inc (BIVI)
is a proud to partner with the Beef Quality
Assurance (BQA) program and their efforts
within the cattle industry. Boehringer Ingelheim
Vetmedica, Inc. is working with the BQA to provide
more cattle producers and veterinarians access to
their BQA Certification modules. These modules
were created in partnership with Dr. Dan Thompson
and a team at the Beef Cattle Institute at Kansas
State University. This team has developed online
interactive modules to educate and certify producers
and their staff on best practices for cattle production.
There are specific modules customized for cow calf,
stocker, feedlot and dairy operations.
BQA education aligns with BIVI’s focus on preventing
disease. Following best production practices and
preventing disease are the right things to do for the
animal, for those that raise and produce cattle, and
for the consumer of the end product.
How to Obtain Free Access to the BQA Certification
Module:
Boehringer Ingelheim Vetmedica, Inc. is providing
access to the BQA Certification, which is a $25 to $50
value per person. Customers and friends can utilize
the program and gain certification at no charge from
February 3 - April 15, 2014 by using the following
access code: BIVIBQA
Copy and past this address into you web browser
http://www.bi-vetmedica.com/divisions/cattle/
training_programs.html/.
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“BQA programming focuses on
educating and training cattle producers,
farm advisors, and veterinarians on the
issues in cattle food safety and quality.
It also provides tools for verifying
and documenting animal husbandry
practices.”
“BQA reflects a positive public image
and instills consumer confidence in the
beef industry.”
April 2014 - Arizona Cattlelog
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